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Constructive total loss - insurance claims - Taiwanese companies  foreign jurisdictions - 
reciprocal enforcement - security for costs -: claimants resident out of jurisdiction 

____________________________________________________________________________ 

Te Hsing Maritime SA v Certasig SA  
Commercial courts [2012]  

No order for security for costs against the Taiwanese claimants where there was evidence that the 
Taiwanese courts had been prepared to enforce English judgments and one of claimants had 
substantial assets. 

Facts 

Te Hsing Maritime SA and another company (T1 and T2) made a claim against Certasig SA, the 
Defendant (C), under a marine hull insurance policy for a constructive total loss of US$1.3m as a 
result of a fire on a vessel. C applied for security for costs against T. 

The application was made on the basis that T1 and T2  were resident out of the jurisdiction, in 
Taiwan, and therefore were not resident in a EU country. In the application, C gave evidence that 
although there was no reciprocal treaty between the United Kingdom and Taiwan, the Taiwanese 
courts had been prepared to enforce English judgments on the basis that the English Court of Appeal 
had enforced Taiwanese judgments. The evidence showed that enforcement in Taiwan was time-
consuming, might be subject to appeals and that there might be additional court fees and bonds 
which would have to be paid as a percentage of the amount of the judgment which it was sought to 
enforce. 

Held 

Security for costs would only be ordered against a person resident out of the jurisdiction:  

 If a costs judgment in the UK would not be enforceable at all in the claimant's own state, or  

 if enforcement there would involve additional obstacles or burdens over and above the 
obstacles and burdens which would be encountered in a EU country .  

On the basis of C's own evidence, C was unable to show that an English costs judgment in the action 
would not be enforceable in Taiwan. It seemed that the likely additional cost constituting a burden 
or obstacle of enforcing in Taiwan was no more than £20,000 at most. Although T1 had been 
dissolved, T2 was a company with substantial assets and had expressly accepted that any costs order 
made in C's favour would be made against T1 and T2 jointly and severally. In all the circumstances,  
the reasonable possibility that C might have a liability in general average and the fact that there 
ought to be no difficulty for C in enforcing any costs order against T2, the court ruled that it was not 
just to make an order for security . 

 



 

    Page 2 of 2 
www.maxwellalves.com 

International Trade – Shipping - security for costs,  
June 2012   

Comments 

As the usual costs rule in litigation is that the losing party will pay a substantial proportion of 
the winning party's legal costs. However for those defendants who are confident of successfully 
defending  a claim, but fear that the claimant will not and/or cannot pay any costs awarded against 
it, there is a risk that not all (if any) of their costs will be paid by the claimant. To 
safeguard against this risk, in certain circumstances, a defendant can apply to the court early in the 
proceedings for an order that the claimant provide security for any costs that he may become liable 
to pay. Security for costs can also be sought by a claimant against a defendant in 
respect of any counterclaim, and by a respondent to any appeal and by an appellant to any cross-
appeal.  
 
Applying security for costs is a good tactic in a litigation process. In normal circumstances, if the 
claimants are overseas based, it is a good reason for allowing application for security for costs. 
However, the instant case demonstrates that overseas based is a factor and it is not a blanket policy. 

 

 

 

 


