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Case watch     July 2011 

 
Shipbuilding –  advance payment guarantee under shipbuilding contracts – 

effect of corporate reorganisation of builder : ability to make contractual demand 
____________________________________________________________________________ 

 
Meritz Fire & Marine Insurance Co Ltd v Jan De Nul NV  
Court of Appeal [July 2011]  
 
Where shipbuilding contracts had been terminated in accordance with their terms and there had 
been no refund of advance payments made by the buyers, a guarantor was liable to refund those 
payments under advance payment guarantees despite the novation of the shipbuilding contracts and 
dissolution of the original builder. 
 
Facts 
 
J were the buyers of dredgers being built by a Korean shipyard (H). J made advance payments of the 
purchase price of the vessels. M guaranteed the return of those payments in the event of premature 
termination of the shipbuilding contracts. The guarantees incorporated the Uniform Rules for 
Demand Guarantees of the International Chamber of Commerce. H then merged with another 
company and that company transferred the shipbuilding business to a new company (C). H had been 
dissolved and under Korean law the rights and obligations under the shipbuilding contracts had been 
transferred to C. J had served notice of default under the shipbuilding contracts and had terminated 
them and demanded repayment. When C did not pay, J demanded payment from M under the 
guarantees.  
 
M’s case was that 

 on the true construction of the guarantees it had guaranteed H's obligation to make the 
repayment and not the obligation of anyone else and once H's obligation had disappeared, the 
guarantees no longer had any application;  
 

 no demand in conformity with the shipbuilding contracts could be made, as required by the 
guarantees, once the builder was no longer H but C. 

 
Held 
 
(1) The guarantees were to be operated against documents without regard to the underlying 
contract. J had made advance payments; they stated that they had terminated the contracts in 
accordance with their terms; no notice of arbitration had been served. Accordingly, they became 
entitled to a refund of the advance payments; and in the absence of that refund, the repayment had 
to be made by M. The guarantees were intended to operate on the basis that no refund had 
occurred, not on the basis that the builder had failed to make the refunds when it was obliged to do 
so.  
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(2) J were able to make a demand in conformity with the shipbuilding contracts and the guarantees. 
The guarantees provided that the buyer's demand was payable upon receipt of its signed statement 
certifying that its demand for refund was made in conformity with the contract and that the builder 
had failed to make the refund. That was precisely what J's signed statement did certify in respect of 
each of the shipbuilding contracts. It did not matter whether there was a true liability to refund 
under the contract, nor whether the builder had failed to make the refund.  
 
In this case, no refund had been made it was no abuse of language to say that the builder had failed 
to make the refund. It might be that in the light of the novation H was not liable to make the refund 
but C was and it might be that in the light of the fact that H had been dissolved it could not make the 
refund. But neither of those facts mattered. It had still "failed to make the refund" as envisaged by 
the guarantee.  
 
(3) The instant case did not concern a traditional "see-to-it" guarantee in respect of which the 
guarantor could say that he was not liable if the principal debtor was not. Questions whether the 
debtor was liable under the underlying contract were irrelevant to guarantees such as those in issue 
where payment was to be made against documents, whether certificates or awards or other 
documents. In such cases, if the documents were in order, the guarantor had to pay. 
 
M was held liable for the re-payment. 
 
Comment 
 
The Court of Appeal’s decision confirms that in this case the advance payment guarantees were not 
traditional “see to it” guarantees or contracts of surety but were instead performance bonds where 
the primary obligation was to pay upon the presentation of the correct documents. 
 
The incorporation of the Uniform Rules for Demand Guarantee of the International Chamber of 
Commerce into a guarantee is likely to mean that a guarantee is an independent document which 
operates without regard to the underlying ship building contract. 
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