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IN THE MATTER OF W-B (A CHILD) (2012) [2012] EWCA Civ 592  

CA (Civ Div) (Thorpe LJ, Hughes LJ, McFarlane LJ)  

 

X was born in 2004, but in 2005 her parents M and F separated. F lost contact with X in March 2006 
when M removed X from the south of England to Scotland without F’s knowledge or consent.  

F immediately applied for residence and contact orders in England, together with an order to trace M 
and X in Scotland. They were eventually found in August 2006. In April 2008, M was granted a 
residence order allowing X to reside with her in Scotland. In March 2009 a contact order was made 
and F and X had supervised contact. A year later, F made a new application in the English court 
seeking to vary the March 2009 order to provide for unsupervised contact. The parties reached 
agreement and a consent order was made in February 2011. Four months later, F applied to vary the 
consent order.  

At the hearing, M challenged the English court's jurisdiction to determine the application. The judge 
took account of the Family Law Act 1986 and indicated that the court's jurisdiction depended on 
whether X was habitually resident in England at the "relevant date".  

He concluded that the relevant date was the beginning of the whole process, namely F's applications 
in March 2006, and as X was not then habitually resident in Scotland, it was appropriate to hear F's 
application in the English, rather than Scottish, court. 

M appealed against this decision.  

At the Court of Appeal, it was held that the proceedings in 2006 had concluded in March 2009. The 
order made at that time was actually a final order. By the time of F's application to vary the consent 
order, which was the relevant date under the Act, X was in fact habitually resident in Scotland. Any 
further applications in England after March 2009 were made without jurisdiction. Therefore the court 
decided that the English courts lacked jurisdiction and any further applications concerning X would 
need to be made in Scotland. M’s appeal was allowed.  
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