
Income Tax - Emoluments from office or empoloyment Jan 2012           

 Page 1 of 2 

www.maxwellalves.com 

 
 

____________________________________________________________________________________________________ 

 

                                Case watch                      January  2012 

Income Tax - Emoluments from office or employment – tax-avoidance scheme  -  

offshore employee benefits trust  

____________________________________________________________________________________________________ 

 

Aberdeen Asset Management plc v Revenue and Customs Commissioners  
Upper- Tribunal - Tax and Chancery Chamber  UKUT 43 (TCC ) [2012]  

 

A tax-avoidance scheme, which had been for the benefit of its employees and that those benefits had been 
treated as payment of income to which income tax was to be accounted for. Sections 202A, 202B, 203B to 203J of 
the Income and Corporation Taxes Act 1988 considered. 

 

The Facts 

The taxpayer company had entered into a tax avoidance scheme to provide additional remuneration to a number of 
employees. The taxpayer established an offshore employee benefits trust (EBT) for its employees, which had a 
discretionary trust with professional trustees from the Isle of Man and the beneficiaries were senior employees or 
directors of the taxpayer. An Isle of Man company (a money box company) (the company) with a share capital of £2 
was created or acquired for each employee who was to be a beneficiary of the EBT. The directors of the company 
were from the same organisation as the professional trustees for the EBT. The EBT subsequently subscribed for the 
two company shares, with one share being paid for at par (£1) and the other at a substantial premium ranging from 
£100,000 to £2.9m.  
 
At or about the same time, the trustees of the EBT established a family benefits trust (FBT) with the beneficiaries 
being the employee and his immediate family. The trustee of the FBT was a professional trustee, again, from the 
same organisation. Subsequently, the company authorised its share capital to be increased by £10,000 and granted 
an option to FBT to subscribe for 10,000 ordinary shares in the company, with the intention of diluting the value of 
the two original shares.  
 
None of the early options, which were exercisable for one year were exercised and none of the later options, which 
had been granted for ten years, had been exercised at the time of the instant case. The employee held the beneficial 
interest in the company by receiving soft loans or the use of property from the company.  
 
Revenue and Customs Commissioners issued a number of notices of determination in relation to PAYE and National 
Insurance (NI) contributions against which the taxpayer appealed.  
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The First-tier Tribunal (Tax Chamber) (FTT) concluded that the employee had received substantial additional 
financial benefits as a result of the scheme and that the scheme had not achieved its objective. Having concluded 
that the taxpayer was liable to account for PAYE and National Insurance contributions, the FTT held that the scheme 
failed because the option had not diluted the value of the shares. Further, the FTT stated that the shares had fallen 
to be valued on the assumption that the option would not be exercised and that their value had been the same as 
the sum of money owned by the company. The taxpayer appealed against the FTT's decision to the Upper Tribunal 
(Tax and Chancery Chamber). 
 
The taxpayer contended that the FTT had erred in law in two ways. Firstly, when each employee had received shares 
in a company which owned money, the employee had, thereby, received money for PAYE purposes. Secondly, the 
shares had been readily convertible assets. 
 
 

Held:  

 

The question of whether the transfer of a money box company to an employee was an emolument which took the 
form of a benefit consisting of money should be answered in the context of the scheme. The instant case was not a 
case where it was possible to lift the corporate veil so as to treat the company's money as that of the employee. Nor, 
on the findings of facts had it been the case where the composite transaction had ended with money in the hands of 
the employee. The emolument in question was the shares and not the money in the company. The transfer of shares 
to an employee had not been a payment for the purposes of PAYE.. 
 
The appeal dismissed and FTT’s judgment affirmed. 
 
 


