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RE L (A CHILD) (2012) [2012] EWCA Civ 1157  

Court of Appeal (Civ Div) (Thorpe LJ, Munby LJ, Sir Stephen Sedley)  

 

M and F moved to Portugal after the birth of their child, L in England. M made an attempt to remove L 
from Portugal but this failed. Both parties then entered into an agreement that provided for equal 
shared care. The terms were approved by a Portuguese judge and the agreement stated that L would 
be looked after by both M and F in two-monthly periods, alternating between England and Portugal.  
 
M returned to England with L to begin the first two-month rotation. M then applied to the English courts 
for a residence order but this application was stayed. F sought to enforce the Portuguese agreement 
under Regulation 2201/2003 art.41 or art.21.  
 
In response, M relied on art.23 (a) of the Regulation and argued that the agreement was so contrary to 
L’s welfare that enforcing the agreement would be contrary to public policy taking into account L’s best 
interests. The judge considered whether the English courts had jurisdiction to hear M's application for 
a residence order. She considered that L had been habitually resident in Portugal when the 
Portuguese order was made, but that the agreement between M and F had the effect of changing L's 
habitual residence every two months. This meant that M’s application for a residence order was made 
when the English courts had jurisdiction. The application was therefore allowed to proceed.  
 
On appeal, one of F’s arguments was that the English courts did not have jurisdiction because L’s 
habitual residence remained in Portugal.  
 
The Court of Appeal held that L was still habitually resident in Portugal. At any time, a person could 
have only one habitual residence for the purpose of the Regulation.  
 
L's arrival in England for the purpose of living with M for two months did not have the effect of 
changing his habitual residence, following the cases of Proceedings Brought by A [2010] and Mercredi 
v Chaffe [2012].  
 
The court further found that when L came to England, it was only temporary. Although the stay was on 
a regular and reoccurring basis it did not follow that he had acquired habitual residence in England.  
 
Therefore, the Portuguese agreement would be recognised and enforced under art.21 of the 
Regulation. L remained habitually resident in Portugal and the Portuguese court alone had jurisdiction.  
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