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                                Case watch                     February 2012 

Food - Criminal law – Local government – Food safety offence of selling food after "use by" date –  
Food Labelling Regulations 1996 

____________________________________________________________________________________________________ 

 

Torfaen County Borough Council v Douglas Willis Ltd                     High Court - EWHC 296 (Admin) [2012]  

 

Requirements necessary for a conviction under the Food Labelling Regulations 1996 reg.44(1)(d) of selling food 
after a "use by" date. 

Stop press: In August 2012, permission to appeal to Supreme Court was granted as it is seen the matter is of major 
importance for both regulatory authorities and the food processing and retail industry. The case will now go before the Supreme 
Court at a date to be confirmed. 

The Facts 

Douglas Willis Ltd bought in meat and meat products and then sold them on after processing, packaging and 
labelling them. The company had been charged with a number of offences alleging sale of food after its ‘use by’ date. 
At the time of inspection conducted by the Council, the food items were in a frozen state and were being stored in 
freezers and bore ‘use by’ dates which had been exceeded. 
 
According to the Food Labelling Regulations a food requires a ‘use by’ date if the food is highly perishable and in 
consequence food after ‘use by’ date constitute an immediate danger to human health. Frozen foods do not require 
a ‘use by’ date as they are not considered to be highly perishable. The prosecution’s case was that any perishable 
item that is given a ‘use by’ date remains in the same category even if it is subsequently frozen and the offences had 
been committed. 
 
The defence made a submission of no case to answer on the basis that all the produce was in a frozen state at the 
date of the alleged offences and that frozen goods did not require a ‘use by date’. The defence submission was 
successful.  The Council appealed to the High Court. 
 
Held 
 

1. Once a ‘use by’ date has been applied then, even if the food is subsequently frozen so that it is no longer 
highly perishable, it will still require a ‘use by’ label.  
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2. In order to obtain a conviction for the offence of selling a food after its ‘use by’ date, the prosecution had to 
prove, beyond reasonable doubt: 
 that, at the point that the food was ready for delivery to the ultimate consumer or to a caterer, it was 

“highly perishable” and so needed to be labelled with a ‘use by’ date; 
 
 the defendant was, at the time of the alleged offence, selling the food, within the definition of “sell” (as 

defined in the Regulations); and 
 

 at the time of the alleged offence, the date on the ‘use by’ label had passed. 
 
The fact that food being sold carries a ‘use by’ date is evidence that the food required a ‘use by’ date. However, this 
can be rebutted if the defendant can demonstrate that a ‘use by’ date was not in fact required. 
 
As the High Court concluded that the Justices had erred in their approach to the law, the matter was remitted back 
to magistrates’ for rehearing. 
 
Comments 
 
It will be more difficult for Trading Standards to obtain successful prosecutions of this offence as it will be open to 
the defence to argue that it cannot be proved beyond reasonable doubt that the food was highly perishable at the 
time it was sold and thus was required to be labelled with a ‘use by’ date. This principle, as established by this case, 
will apply to all food for sale and it is not limited to frozen food. 
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