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                                Case watch                   November 2012 

Arbitration agreement – conciliation procedure - jurisdiction – Arbitration Act 1996 

____________________________________________________________________________________________________ 

 

(1) Tang Chung Wah (aka Alan Tang) (2) Lee Fung Ying (aka Alison Wong) v 
Grant Thornton International Ltd & 9 ors 

High Court - EWHC 3198 (Ch) 
[2012]  

 
The Facts 
 
A partnership was expelled from an accountancy and audit network, where the first defendant, Grant Thornton, was 
the umbrella organisation. Membership of this network was governed by a master agreement which was subject to 
English Law. After expulsion, the partnership instigated arbitration proceedings.  
 
The majority partners, the other defendants, agreed to settle the dispute and discontinue the arbitration. The 
minority partners, Mr Tang and Ms Wong, contested this step, on the basis that the arbitral tribunal had no 
jurisdiction to determine the issue because conciliation procedures laid out in the master agreement had not been 
followed prior to beginning arbitration.  
 
The agreement laid out conciliation steps to be taken in the event of a dispute, but in attempting to put these into 
practice it became clear they were not practicable. The arbitral tribunal held that it did have jurisdiction, as the steps 
in the master agreement were not concise or clear enough to be contractually binding, and did not rule out 
reference to arbitration. 
 
In considering the test for enforceability of the conciliation clause in the contract the court held that the tribunal’s 
interpretation of the agreement was correct; the omission to give any guidance as to the quality or nature of the 
attempts to be made to resolve a dispute rendered the court unable to determine or direct compliance with the 
agreement. The arbitration was valid and the tribunal did have jurisdiction in this matter.  
Remarks 
 
Like an agreement to agree, a provision for dispute resolution which lacks sufficient detail as to the process required 
to be undertaken cannot be enforced. The requirements for conciliation must be adequately clear and certain in 
order to be given a binding effect, including the following elements: 
 

a) a sufficiently certain and unequivocal commitment to commence a process; 
 

b) a means of discerning the steps each party was required to take to start the process; 
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c) sufficient clarity and definition to enable the court to make an objective determination of the minimum 
participatory requirements for each party; and 
 

d) an indication of how the process would be exhausted or properly terminable without breach 
 
The ruling was clear that each case must be considered on its own terms and context, and so the above principles 
should be applied to the agreement in question in each instance. 
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