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 Sulamerica Cia Nacional De Seguros Sa & ors V Enesa Engenharia Sa & ors  Court of Appeal – EWCA 638 
[2012]  

 
The Facts 
 
The appellants, the Brazilian insureds, claimed on two insurance policies (treated as one, as they were identical) in 
connection with the construction of a hydroelectric power plant on the Madeira River. The Brazilian insurers denied 
liability and commenced arbitration. The insurance policy was governed by Brazilian law and contained a mediation 
clause and an arbitration clause where the seat of the arbitration was London. 
 
The insureds obtained an injunction from the Brazilian court restraining the insurers from proceeding with 
arbitration, on the grounds that under Brazilian law arbitration can only be invoked with the insureds’ consent; and 
that the requirements of the mediation clause in the policy had not been satisfied, which prevented any recourse to 
arbitration. The insurers then obtained an anti-injunction from the English court preventing proceedings from going 
ahead in Brazil. 
 

Held 
 
The judge held that the arbitration agreement was governed by English law, after considering the expressed seat of 
arbitration against the express choice of Brazilian law for the substantive contract. The arbitration agreement – as a 
separate entity from the rest of the policy – had its closest and most real connection with the supervising jurisdiction 
of the courts where the seat is located, in this case, London. 
 
The insureds appealed that the judge should have held that there was an implied choice of Brazilian law for the 
arbitration agreement, as the mediation clause was governed by Brazilian law and this was a strong indicator of the 
intent for the arbitration clause. 
 
However, it was held that if this were the case there would be a contradiction: the contract explicitly allows for one 
or both of the parties to refer to arbitration, while under Brazilian law this is only possible with the consent of both 
the parties. It then makes more sense that the arbitration agreement not be governed by a law which contradicts 
the agreement itself. The choice of London as the seat meant that the most real connection of the clause was not 
the law governing the policy of insurance, but the law of the place which would exercise the supporting and 
supervisory jurisdiction. 
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Remarks 
 
The mediation clause in this case was not clear enough to create an enforceable obligation. The process and 
commitments for both parties to commence, proceed and terminate mediation, must be clear enough for a court to 
establish whether or not these steps have been taken. 
 
 The appeal judgement reinforced the view that an arbitration agreement can be considered separately from the 
contract it is contained in. It is unusual but possible for the proper law of such an agreement to be different from the 
proper law of the contract.   
 
The proper law of a contract or agreement is to be determined through an enquiry (in order of importance) into the 
express choice of law, the implicit choice of law and finally the closest and most real connection of the agreement to 
the law. This process must be followed for each case, taking into account the context and complexities of each 
instance. 
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