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Bankhaus Wolbern & Co (AG & CO KG) and another v China Construction Bank 
Corporation   

Commercial Court – EWHC 3285 
[2012]  

 
The Facts 
 
A Chinese shipbuilder (the Builder) entered into a Contract for the construction and sale of a bulk carrier with 
Vision 93, a German special purpose vehicle (the Buyer). The Buyer made an advance payment (the Deposit). 
China Construction Bank Corporation (the Bank) issued a Guarantee in favour of the Bank (which was later 
assigned to Bankhaus) for the same amount as the Deposit (the Guarantee Sum). The Builder failed to deliver 
the completed vessel which led the Buyer to cancel the Contract and sought repayment of the Deposit.  
 
The Builder refused to pay. The London arbitral tribunal ordered the Builder to pay back the Deposit. The 
Builder refused to comply with the award and the Buyer demanded payment from the Bank under the 
Guarantee.  
 
In the meantime, the Builder had initiated proceedings against the Buyer in the Maritime Court in the P eople’s 
Republic of China (RPC). The Maritime Court issued a Preservation Order preventing the Bank from making a 
payment under the Guarantee. The Bank was concerned that failure to comply with this Order would 
potentially expose it to criminal sanctions in China. The Bank therefore refused to pay the Buyer the 
Guaranteed sum. 
 
Bankhaus obtained permission to serve English proceedings on the Bank in the PRC. The application was made on 
the basis that the Guarantee was governed by the English Law and contained a non-exclusive jurisdiction clause in 
favour of the English courts. 

 
Held  

 
Forum non conveniens application  
 
The Bank applied to have the service order set aside or the proceedings stayed on the basis of forum non 
conveniens i.e. it is PRC rather than the English courts was the appropriate forum. 
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The court held that a non-exclusive jurisdiction clause in favour of the English Courts prevents forum non 
conveniens arguments about the chosen forum unless the factors relied on were unforeseeable at the time of the 
agreement. The question was not whether the possibility of the Preservation Order was subjectively foreseen at 
the time the Guarantee was executed, but whether such an occurrence was foreseeable. It was held that this was 
foreseeable for the following reasons:  
 

 the general law under which the Preservation Order was made existed well before the Guarantee was 
executed;  

 the plain purpose and intent of a Preservation Order is to assist Claimants in recovering against 
defendants by a freezing of their assets;  

 it was obvious from the terms of the Guarantee and Contract that the Buyer was a party to the Contract 
under which claims may be made against it by the Builder; and  

 the right to payment under the Guarantee was an asset that can be made the subject of a preservation 
order.  

 
The Bank failed to establish sufficient reasons for the grant of a stay on jurisdictional grounds.  

 
 

Application for a case management stay  
 
The Bank applied for the above until such a time as the Preservation Order would lapse or be discharged. The court 
has an inherent power to stay proceedings as an exercise of case management but will do so only where there are 
strong reasons for taking this course and the benefits which are likely to result clearly outweigh any disadvantage to 
the party resisting a stay.  
 
The Bank’s application to stay proceedings was refused for similar reasons to those rejecting a stay on forum non 
conveniens.  
 
Comments  
 
Court considered it was “probably” right that if there were strong reasons in justice for a stay on forum non 
conveniens grounds it was not essential to show that those reasons were unforseeable at the time the non-exclusive 
jurisdiction clause was agreed. However, court held that it was not necessary to determine this question 
conclusively as the interests of justice did not require a stay on jurisdictional grounds for the following key reasons:  
 

 The Bank cannot assert that the process of litigating in England rather than in China is unjustly inconvenient; 

 The Guarantee was governed by English law and an English court was the better forum for determining the 
parties’ rights and obligations under the Guarantee; 

 There is a distinction between the giving of a judgement and the enforcement of a judgement through the 
process of execution; 

 whilst the Preservation Order was in force it was inconceivable that the claimants would be able to enforce 
a judgement in their favour in the PRC; and 

 in any event, following a judgement in favour of the claimants, if the Preservation Order is in force it would 
be open to the Bank to apply for a stay of execution either generally or within the PRC.  
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